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            International law recognizes that everyone accused of a crime has a right to a fair, independent, and impartial trial.  This principle forms the bedrock of democracy and it is every court’s duty to inspire confidence in its judgments by adhering to these principles.[1][1]  From its birth, the Extraordinary Chambers in the Courts of Cambodia (ECCC) has committed itself to these values. For example, the Court’s Internal Rules provide that “ECCC proceedings shall be fair and adversarial and preserve a balance between the rights of the parties”; every person “shall be presumed innocent as long as his/her guilt has not been established”; and ECCC judges shall recuse themselves in the event that they have or have had a personal or financial interest in the case or an association which might objectively affect his or her impartiality or “give rise to the appearance of bias.”  
 
            Notwithstanding these provisions, a review of the Court’s circumstances and its pre-trial decisions causes one to wonder how history will judge the ECCC.  Every court must suffer public critique of its independence and impartiality.  Informed criticism is the hallmark of a vibrant democracy.  And it is with this principle in mind that this article analyzes three general areas of ethical concern at the ECCC: (1) corruption, (2) bias, and (3) the presumption of judicial impartiality.[2][2]  
 
I.                                Corruption
 
            Allegations of corruption surrounding the ECCC raise concerns that demand the international community and the Cambodian government’s utmost attention. 
 
The starting point for these allegations is the Cambodian legal system and culture, around which allegations of and concerns for corruption abound. According to the Berlin-based organization Transparency International, out of 180 countries, in 2007 Cambodia ranked among the highest ─ 163rd ─ in terms of government corruption.[3][3] And according to a World Bank study, “[W]hen private citizens have contact with the courts, there is a 68 percent chance that they will have to pay a bribe.”[4][4] Given Cambodia’s status as a developing country and its relatively recent emergence from a violent past, this is not altogether surprising. One source states that criminal justice receives only a fraction of a percent of the national budget and judges are paid as little as $20 per month.[5][5] Also not surprising is the negative effect that such corruption has on the public’s confidence in their legal system.[6][6]    
 
            Corruption in Cambodia reportedly works in many ways.  National court staff (and allegedly sometimes even judges), are said to obtain their position with the understanding that they will pay money to their sponsor.  Candidates seeking a desirable government position solicit a loan from third-parties or sometimes the hiring agent to obtain or rather purchase a desired position.  A financial obligation then exists informally between the employee and the hiring agent or third-party and can sometimes extend over long periods of time, depending on the type of employment and the employee’s personal situation.  This practice raises serious questions for the independence of the legal system as a whole. Not surprisingly, it has been alleged that this culture has infected the ECCC ─ if not its actual independence then at least its appearance of independence in the public’s eyes.
 
            In 2006, allegations surfaced that Cambodian staff of the ECCC were required to give part of their salaries to their bosses.[7][7] On January 31, 2007, the Khmer-language paper Voice of Khmer Youth published a story claiming that “Cambodian ECCC officials ─ including judges ─ were paying 30 percent of their salaries to government officials to secure their positions” and the Open Society Justice Initiative called for an investigation and was temporarily banned from the office of the Court’s head administrator, Sean Visoth.[8][8] Unrelated to these developments, the United Nations Development Program (UNDP) ─ the UN body responsible for dispensing left over UNTAC mission funds to the Cambodian-administered side of the Court ─ brought in Cadide Consulting, a Malaysia-based audit company to conduct an internal audit and performance review between January and March of that year.[9][9]  The internal audit report was shared with the Cambodian side, but it was not initially published due to its sensitive nature.  With regard to the kick-back allegations, the report stated that because the allegations of payments pertained to persons beyond UNDP’s mandate, a full investigation had not been conducted into the allegations.[10][10]    
 
            In a subsequent public statement on the audit, the head of the UNDP office in Cambodia said that “there has never been any issue with regard to the management of the ECCC’s financial resources” and that there were “no questionable financial transactions, no misallocated resources, and no incomplete or missing documentation in support of disbursements made by the ECCC.”[11][11]  Nevertheless, key findings of the audit included: 
· Staff hired without meeting the minimum job requirements; 

· Low response rate to job vacancy announcements; 

· Short-listing of applicants and interview of candidates not properly documented; 

· Discrepancies in the selection of candidates; 

· Weaknesses in the performance evaluation process; and 

· Ineffective monitoring and oversight by the project’s board.[12][12] 

      Kick-back allegations emerged again in 2008, and on August 6, 2008, UNDP announced that it was suspending payment of the funds it is responsible for transferring to the Cambodian side of the Court.[13][13]  The allegations were submitted to a U.N. official in Cambodia and were reviewed by the U.N.’s oversight and investigative services.  On August 13, Keo Thyvuth, the Cambodian chief of personnel, was removed from his office.  Tribunal press officer Reach Sambath stated that Keo was “transferred back to the Council of Ministers” but declined further comment.[14][14]  Helen Jarvis, head of public affairs for the Cambodian side of the Tribunal, claimed that it was a routine rotation, suggesting that it had nothing to do with the allegations.[15][15]  
 
      Cambodian officials consistently deny the kick-back allegations and on August 19, the head Cambodian administrator at the Court, Sean Visoth, pledged his resignation if any corruption allegations were proven true.[16][16]   
      
      The Tribunal has set up an instrument for reviewing such claims.  Tribunal spokeswoman Helen Jarvis and one of the Court’s judges, Kong Srim, President of the ECCC, head this new corruption watchdog group.[17][17]  However, because the committee is made up of high level Cambodian administrators at the ECCC, who may have a conflict of interest, it does not have the appearance of impartiality.[18][18]  Moreover, the Cambodian authorities have requested that the original complaints be given to “the competent authorities” in Cambodia, calling into question the safety of complainants’ identities.[19][19]  On December 9th, UN and Cambodian officials reportedly came to an agreement on the need to enhance human resources management, including the anti-corruption measures of the tribunal, but the substance of the agreement is unknown.[20][20]
 
      Silvia Cartwright, an ECCC Supreme Court chamber judge from New Zealand, has called on the Court to spare no effort in dealing with any future corruption issues. At a planning meeting for the body, Cartwright described corruption as “one of the major issues that has been troubling for all the judges.”[21][21]
 
      Probably the most disturbing development, yet one that has received little recent attention, is the allegation that one of the Cambodian judges selected to sit in the ECCC Trial Chamber has admitted to accepting bribes in Cambodian domestic cases prior to his appointment to the ECCC.  On a PBS special, a reporter sat with Judge Nil Nonn. “He admits that, yes, he does take bribes ─ of course ─ but only after a case is over.  After all, he earns only $30 a month, not nearly enough to provide for his family. …. What else is he supposed to do?”[22][22]
 
      While the full scope of the corruption allegations within the ECCC remains unknown to the public, the circumstances surrounding such repeated claims demand the utmost attention.  The Court must not only investigate these issues but set up transparent and independently-reviewed mechanisms for preventing their reoccurrence and ensuring that there is no taint on the Court as it moves into the trial stage of proceedings. 
 
II.                              Bias
 
Because the ECCC is a hybrid (international and Cambodian) court, it is necessarily rooted in a Cambodian legal system that was decimated under the Khmer Rouge and is reportedly governed by patronage. Following the fall of Democratic Kampuchea in 1979, the Cambodian legal profession no longer existed.  By 2002, according to a PBS report, less than half of the country’s judges had graduated from high school, let alone law school.  Of the 171 judges and prosecutors working in Cambodia in 2000, only 33 percent had received any formal legal training.[23][23]  In this context, it is not unsurprising that “who one knew” became an important determinant of upward mobility and placement into the key judicial positions.
 
Within this experiential vacuum, the executive branch has reportedly demonstrated a willingness to influence judicial decisions.[24][24]  Indeed, former Secretary-General Kofi Annan has noted that: “…there are continued problems related to the rule of law and the functioning of the judiciary in Cambodia resulting from the interference of the executive in the independence of the judiciary…”[25][25]  
  
            The independence of the Cambodian judiciary is affirmed in the Cambodian Constitution and guaranteed by the King and the Supreme Counsel of Magistracy (SCM).  However, in 2005 the SCM Secretariat was dissolved and SCM management was transferred to the Ministry of Justice.[26][26]  The stated purpose of this move was to allow the Justice Minister Ang Vathana a clear path for dealing with corruption in the judiciary, since all complaints regarding judges, prosecutors, and those investigating them would now go through the Ministry.  However, the Ministry is controlled by a member of the Cambodian People’s Party (“CPP”), which creates the appearance that the true intention of this move was not to increase the efficient investigation of such complaints, but to obtain a stronger grip on how such complaints were handled.
 
            If Cambodian judicial officials are not independent, it is possible that they will not rule on the basis of law, but in support of the political preferences of the government.  For example, the government might expect them not to act against the interests of the former Khmer Rouge cadre now employed within the government.[27][27]  Because so many government personnel had ties with the Pol Pot regime, it is not unreasonable to believe that the Cambodian government has a strong interest in the ECCC investigations and the outcome of the trials.  It is likely that facts could surface that could prove embarrassing to such individuals or their friends.  While this point alone raises some concern, when placed in the context of a Court that is struggling with allegations of corruption, one cannot help but wonder whether such suspicions are more than just plausible.  
 
            Certain U.N. officials would appear to agree.  “When asked if the UN-Cambodian government agreement would provide judicial independence, UN Under-Secretary-General for Legal Affairs and Legal Counsel, Mr. Hans Correll stated: ‘As an international civil servant I have been given the task to negotiate this text and I have done so to the best of my ability.  My personal opinion is a different matter’.”[28][28]  More recently, in August 2007, the UN expressed concern that “the [Cambodian] government’s promotion of one of the Chambers’ Co-Investigating Judges, J. You Bun Leng, to the presidency of the Cambodian Court of Appeals could threaten efficiency and the perception of judicial independence at the ECCC.”[29][29]  Yash Ghai, the UN secretary general’s special representative for human rights in Cambodia, and Leandro Despouy, special rapporteur on the independence of judges and lawyers issued a joint statement criticizing the appointment as both a violation of the Cambodian Constitution and an interference with the Cambodian judiciary.[30][30]  According to the UN officials, the judge’s appointment was done at the request of the executive branch and outside of the constitutionally-mandated procedures, inferring government interference in the judiciary.  In addition, there was concern that this promotion (or transfer) implicated the ability of the Cambodian government to transfer ECCC judges who did not toe the government line.
 
            It is also important to consider the position of the ECCC Cambodian judges in the context of Cambodian history and society.  They must bear the weight of dealing with crimes that hit very close to home.  As noted by the Group of UN Experts considering the establishment of a Khmer Rouge court, “[O]wing to the scale of the Khmer Rouge's atrocities, it might well be impossible to find a judge free of at least the appearance of prejudice. It is our sense that, if not himself or herself a victim of the Khmer Rouge, each candidate would have friends or relatives who had been its victims.”[31][31]  A 2005 epidemiological report revealed that as a consequence of the Khmer Rouge era and subsequent fighting, “81% of Cambodians experienced violence, 40% suffer from anxiety disorders, 28.4% suffer from post traumatic stress disorder, and 11.5% suffer from mood disorders.”[32][32]  Given the extent of post-traumatic stress that still exists in Cambodian society today, one can presume that no Cambodian judge is entirely isolated by the horrors linked to the accused.  This begs a question as to what extent a judge so close to the factual circumstances of a case can be expected to be impartial and presume innocence.[33][33] 
 
            Taking into account the circumstances of Cambodian society and the role of the judiciary and its relationship to the regime, it is not surprising that allegations of bias have already come to the attention of the Pre-Trial Chamber (PTC). While it is unfair to criticize the Court for the circumstances in which it must work, it is quite fair to critique the Court’s decisions in handling such circumstances.  The PTC’s decision on the Nuon Chea Defense motion to disqualify Judge Ney Thol speaks loudly for the problematic circumstances that the ECCC will have to contend with during its proceedings.  Moreover, its ruling in this situation raises some concern.
 
            On January 28, 2008, the Defense for Nuon Chea filed an urgent motion to disqualify Judge Ney Thol on the basis of (1) his position as an officer in the Royal Cambodian Armed Forces (the “RCAF”); (2) his “apparent willingness to inappropriately employ his judicial power at the behest of the Cambodian People’s Party (the ‘CPP’)”; and (3) his membership on the CPP central committee.[34][34]  On February 4, 2008, the PTC denied the motion, deciding that there would be no apprehension of bias by an objective observer informed of all relevant circumstances of the matters regarding the questioned judge.[35][35]  These circumstances include the facts that he sits in his personal capacity and not as an RCAF officer,[36][36] and that that impartiality is one of duties that Judges swear to uphold.[37][37]
 
It appears that the Chamber held the defense to the burden of proving “actual bias” because, based on the circumstances, it seems quite reasonable that there could be an objective appearance of bias.  First, Judge Ney Thol has been in the Cambodian army since 1979; he holds the rank of general; and while sitting as head of the RCAF Military Court, he was a member of the CPP central committee.  From these factors a reasonable observer could objectively apprehend that Judge Ney Thol may be predisposed to following the orders of the Cambodian executive branch.  In fact, a reasonable observer could likewise apprehend that unpopular decisions made while sitting as an ECCC judge might lead to a punitive reaction by the executive branch in terms of altering his pay and promotion potential.
 
            Second, while the opinions expressed in one case do not usually give rise to an appearance of bias in another case, the Chamber unreasonably isolated some questionable decisions by Judge Ney Thol from the range of circumstances of which a “reasonable observer” would have knowledge.  For example, Judge Ney Thol convicted Prince Norodom Ranariddh, leader of the opposition Funcinpec Party, for conspiring with the Khmer Rouge to overthrow the government after his ouster by the CPP.  Associated Press reports alleged that the trial was mainly an attempt by the CPP (of which J. Ney Thol was a member) to neuter its main political rival.[38][38]  Likewise, Judge Ney Thol convicted opposition Sam Rainsy Party lawmaker Cheam Channy of organized crime and fraud for creating an “illegal armed force.” The trial was criticized for falling far short of international standards and was viewed by many as a political attack on opposition to the CPP.[39][39]  In addition, Judge Ney Thol was involved in the over eight year detention of KAING Guek Eav (alias “Duch”) before Duch was transferred to ECCC custody.[40][40]
 
            All three of these cases received intense international scrutiny and condemnation.  In particular, many viewed the trials of Norodom Ranariddh and Cheam Channy as proxy political actions to manipulate the Cambodian political landscape.  Nevertheless, the ECCC Pre-Trial Chamber dismissed “much of the evidence produced by the Defence [as] that of commentary from third parties” that does not relate to an “apprehension of bias by Judge Ney Thol in this case.”[41][41]  Indeed, the Chamber went even further and said that “[t]hese general observations and assertions are no evidence in respect of an apprehension of bias,”[42][42] despite the fact that the cited third parties (rumored to the UN officials, Amnesty International, and various foreign embassies) pointed out that these cases involved biased procedures, violations of due process, and politically-driven judicial decisions on the part of Judge Ney Thol.  
 
            The Pre-Trial Chamber is correct that such third party observations are “no evidence” of actual bias; nevertheless, they are relevant to a reasonable observer’s apprehension of bias.  Appearance refers to the outward observable aspects of a person or thing.  If the legal question is: “What is Judge Ney Thol’s appearance?” than third party observations are relevant to this question, even if they are based on his behavior in other cases.  
 
            The third allegation of bias ─ Judge Ney Thol’s membership on the CPP central committee ─ is less dispositive because he resigned this position upon his appointment to the ECCC. Nevertheless, combined with the other factors it lends weight to a reasonable observer’s apprehension of executive branch influence on the judge.
 
            Disregarding Judge Ney Thol’s connections to the military, the executive branch, and the CPP, the PTC based its decision on a hollow assumption that “personal” and “official” duties can be easily distinguished and placed in separate boxes, as if a loyalty to one’s military and political regime can be isolated from one’s oath to judge the case on its facts.  Perhaps in some cases, certain judges might possess this unmeasured skill of divorcing one societal role from another; but that is beside the point. The standard in this case was not proving “actual bias” but whether a reasonable observer informed of all the circumstances would apprehend bias.
 
            In its decision, the PTC simply states the standard and renders its ruling, providing insufficient explanation for how it arrived at its judgment.  Perhaps if the Chamber explained its analysis more fully, its decision would not appear so unreasonable. As it is, critics could say that the decision reached was not one based on the weight of the circumstances, but the weight of political considerations this situation invoked.  This observation would comport with the awkward speed by which the ECCC ruled on this matter, refusing to even receive amici curiae opinions that may have led to greater inquiry and controversy over the matter.  
 
            Disqualification of Judge Ney Thol in this case presumably might have opened the “flood-gates” to a wave of motions to disqualify the other Cambodian ECCC judges.  Even if none of the other ECCC judges possess similar backgrounds, the consequence of allowing this motion would probably have been an in-depth inquiry bringing potential embarrassment on the Court, or at least a period of distraction that the Court could ill afford.  
 
            A third troubling point in the Chamber’s decision is its view that the ECCC is a “separate and independent court with no institutional connection to any other court in Cambodia.”[43][43]  This statement would not be problematic if it was only stated as an affirmation of the Court’s de jure grant of legitimacy.  However, it was not stated in this manner; rather it was stated as a dispositive fact related to Judge Ney Thol’s circumstances.  In effect, the Chamber extended a legal assertion describing an institution to an individual within that institution whose factual circumstances are arguably contrary to the assertion.
 
            This perspective, at best, suggests an indifference to the societal context the Court sits within and the background of the Cambodian judges. At worst, it calls into question whether the ECCC is willing to fully address circumstances suggesting bias and corruption.  While courts prove their fairness, independence, and impartiality in their adherence to rules of procedure and evidence, these principles must operate not as mere presumptions but also standards.  If the Court presumes independence as a dispositive fact, then what is next if evidence of actual bias proves contrary? 
 
III.                            The Presumption of Independence and Impartiality
 
            The Pre-Trial Chamber’s Ney Thol decision was based on the principle that “the starting point for any determination of a [bias] claim is that ‘there is a presumption of impartiality which attaches to a Judge.’  This presumption derives from their oath to office and the qualifications for their appointment […], and places a high burden on the party moving for the disqualification to displace that presumption’.”[44][44]  According to the Appeals Chamber of the International Criminal Tribunal for the Former Yugoslavia (ICTY), this high presumption is intended to prevent unfounded and unsupported allegations from undermining confidence in a court and the fair administration of justice.[45][45]  For that reason, it must be “assumed that [the judges] can disabuse their minds of any irrelevant personal beliefs or predispositions.”[46][46]  
 
            Based on the circumstances of the ECCC and the Cambodian judges, this presumption requires, if not a reconsideration, then at least greater scrutiny.  The presumption of impartiality rests on (1) the oath to office and (2) the qualifications for appointment.  Should the presumption of impartiality hold such a high threshold when the judge’s qualifications and experience are in question?  Should the presumption of impartiality hold such a high threshold when the judge has been cited for judicial impropriety in past decisions?   
 
            The ECCC presumes that: 
 
[J]udges shall be persons of high moral character, impartiality and integrity who possess the qualifications required in their respective countries for appointment to judicial offices.  They shall be independent in the performance of their functions and shall not accept or seek instructions from any Government or any other source.[47][47] 
 
In the overall composition of the Chambers due account should be taken of the experience of the judges in criminal law, international law, including international humanitarian law and human rights law.[48][48]
 
            While these criteria serve a value for describing the judges that should occupy the ECCC, strong allegations of corruption, political influence and associations, together with questionable judicial decisions in past cases, should compel the Court to reconsider the high presumption of independence and impartiality.
 
            The ECCC is dedicated to bringing justice, national reconciliation, and peace to the people of Cambodia. In this pursuit, it must adhere to the principles of fairness, independence and impartiality, not as unquestioned presumptions but as standards applied on the basis of sound reasoning and sufficient facts.
            
            Ultimately, the ECCC’s circumstances raise difficult questions for international law.  To what extent must international standards of judicial competence be lowered in order to include national judges in a hybrid tribunal?  To what extent can a court look past local circumstances and judicial histories without sacrificing international standards of impartiality?  Equally important, one must ask: Is it realistic to expect the utmost adherence to international standards in a post-conflict society still dealing with the effects of war and atrocity?  While these are not easy questions, they strike at the heart of how history will judge the Extraordinary Chambers in the Courts of Cambodia.
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